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ARBITRAL AWARD
(BAT 070215
by the
BASKETBALL ARBITRAL TRIBUNAL (BAT)
Mr. Quentin Byrme-Sutton

in the arkitration proceedings botween

Club
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Olympic Rule 40 Guidelines:
#\WeDemandClarification

Intreduction

The Olympic Movement (the
“Olympics’) is governed by its own
private legal order whose
jurisdiction is based on the
participating athletes’ contractual
agreement to recognise the
Olympics anthority’. Under the
Olvmypic Charter, Rule 40, the
International Olympic Committee
("10C7) determines the type of
advertising permitted during the
Olympic Games®. Ruale 40
restrictions on advertising protect
the Olympics’ intellectual property
from ambush marketing by third
parties who are not official
Olympic sponsors’.

While protecting the Olympics’
interests, Rule 40's prohibition can
unduly limit Olympians’ ability to
profit from the unique opportunity
that their participation in the
Olympic Games affords them by
depriving them of the rightful fruit

Workd Sports Law Feport - Cctoner 2018

Alessandro
Oliveric

of their accomplishments'. Athletes
participating in the London
Olympic Games in 2012 raised
awareness of this injustice by
launching a social media campaign
called “¥WeDemandChange™ With
Rio 201&'s opening ceremony less
than a year away, the I0:C has still
not repealed Rule 40, bur instead,
has issued vague guidelines to
address Olympians’ Rule 40 waiver
requests*,

This Article examines the Rule 40
guidelines and concludes that the
PO st clarify the guidelines o
avoid potential arbitrary,
unreviewable, and disparate
determinations on Olympians
Rule 40 waiver requests.

How Rule 40 operates
‘The Olympic Charter, Rule 40
gives the I0C's executive board the
exclusive right to determine the
conditions under which any form
of promotion and publicity is
permitted during the Olympic
Games, inchuding any promotion
or publicity in which the athletes
‘mselves might participate in’.

Rule 40 generally prohibits
Olympians from advertising with
unofficial sponsors during the
Games". Consequently, Olympians
are not permitted publicly to
acknowledge, endorse, or even
mention unofficial sponsors,
inclading on Olympians” social
networking accounts’.

The Olymipics have an interest in
maintaining their financial model,
as well as the exclusive right to
advertise, which is enjoyed by the
10 and the official sponsors of
the various National Olympic
Committees {"NOCs)". Rule 40
was passed in 1991 to shield these
interests primarily from unoffical
sponsors’ ambush marketing. in
which third party brands benefit
from the athlete’s association with
the Olympic Games without
having to pay a royalty to the 10C
or any of the NOCs™.

The Olympic Charter extols the
Olympics” high ethical vahies and
de-emphasis of the
commercialisation of sports”. The
massive amounts of money that
official sponsors dole out to be
associated with the Olympics,
however, tend to obscure that
idealistic picture™. At its core,
Rule 40's purpose is to discourage
ambush marketing and by
implication, force interested
advertisers to sign up as official
sponsors {for a pretty penny, of
course).

The IOCs recourse against an
unofficial sponsor’s ambush
marketing is to either sue in court
or to wield its own authority over
the athlete featured in the
advertisement with the ultimate in
terrorem penalty: stripping the
athlete of their medals!™

Guidelines for Rule 40 waivers
Amid the protests over Rule 40'
draconian restrictions, the [0C
could have amended or even
repealed Rule 40s advertising
prohibition. The I0C chose 1o
leave the Olympic Charter’s
language untouched in this regard
and instead issned guidelines
under which unofficial sponsors
could apply to NOCs to waive Rule
40's prohibition, allowing athletes
to engage in certain promotions,
advertisements, and publicity®. In
February 2015, the I0C delegated
practically all responsibility for
processing these waiver requests to
the various NOCs, and the 10C
issued a set of guidelines for the
NOCs to follow in deciding
whether to grant the athletes”
waiver requests (the ‘Guidelines’)™
Whether Olympians may advertise
with unofficial sponsors during the
2016 Olympic Games in Rio de
Janeiro depends on how NOCs
interpret the Guidelines.

Procadural fiaws

The Guidelines open with a

03

AL

*=  Olympic Charter Rule 40 Guidelines: #/WeDemandChange
becomes #WeDemandClarifications (&)

=  Olympic Charter Rule 40: the dispute between Olympians
and the 10C (&)

= Match fixing: Italian and international measures (%)

*  The broad meaning in the FINA rules ({#)

. The autonomy in sports law. Restrictions. Case study:
player release ({#)

H R 5

0  World Sports Law Report

O  Diritto dello Sport

O  Rivista di diritto ed economia dello Sport

ZDEEMIZBET HEELLMVEFEERIL. isportlaw.com

ECSRTELY,

10



p

A IN— FEIR I

isportlaw

@ isportlaw.com

e info@isportlaw.com

W @isportlaw

§ facebook.com/isportlaw
t. +3906 78 85862

@ Via delle Cave 42
00181 Rom (ltalien)

Emanuela Grussu (ITA)
IT| FR | EN

Patrick Nick (SUI)
DE|EN|FR|IT

Nicola Noth (SUI)
DE | EN | FR | IT

Alessandro Oliverio (ITA)
IT | EN | ES

Cristian Sfara (ITA)
IT | EN

Dalton Swing (USA)
EN | ES

Masahiro Takamatsu (JPN)
JP | EN

11



YOU

www.isportlaw.com




	Diapositiva numero 1
	Diapositiva numero 2
	Diapositiva numero 3
	Diapositiva numero 4
	Diapositiva numero 5
	Diapositiva numero 6
	Diapositiva numero 7
	Diapositiva numero 8
	Diapositiva numero 9
	Diapositiva numero 10
	Diapositiva numero 11
	Diapositiva numero 12

